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April 3, 2020 
 
The Honorable Eugene Scalia 
Secretary 
United States Department of Labor 
200 Constitution Ave NW 
Washington, DC 20210   

The Honorable Cheryl Stanton 
Administrator 
Wage and Hour Division 
United States Department of Labor 
200 Constitution Ave NW 
Washington, DC 20210 

 
Re: Request for Tribal Consultation on Paid Leave Provisions of the Families First 

Coronavirus Response Act  
 

Dear Secretary Scalia and Administrator Stanton: 
 

On behalf of the undersigned American Indian and Alaska Native organizations, we write to 
request that the Department of Labor (DOL) commence tribal consultation prior to any 
determination regarding the applicability of the paid sick and family leave provisions in the 
Families First Coronavirus Response Act (FFCRA) to tribal governments and tribal government 
enterprises.   

 
The novel coronavirus (COVID-19) pandemic has impacted tribal nations, their businesses, their 
economies, and their communities. As the urgency, infection rate, and death toll of the COVID-19 
pandemic intensify, tribal employers must make urgent decisions regarding their workforces, 
public health, and unemployment costs. As a result, it is critical that tribal nations are consulted 
before a department engages in decision-making that will have wide-ranging impacts on tribal 
governments and tribal employers. 

 
On March 18, 2020, President Trump signed FFCRA into law, which provides for paid sick leave 
and expanded family and medical leave for COVID-19 related reasons and creates a refundable 
paid sick leave credit and a paid child care leave credit for eligible employers. Eligible employers 
will be able to claim these credits based on qualifying leave they provide between FFCRA’s 
effective date and December 31, 2020.  

 
FFCRA does not expressly reference tribal governments within these temporary paid leave 
provisions. Further, tribal governments and tribal entities are not included in the definitions of 
“public agency,” “person,” or “governmental employer.”   

 
The FCCRA amends the Family Medical Leave Act (FMLA) and the Fair Labor Standards Act 
(FLSA), both of which are silent as to their applicability to tribal governments. As such, these 
FFCRA amendments should not constitute requirements imposed on tribal governments. 
Presently, the Supreme Court has never determined that these two laws apply to tribal governments 
and their entities, and the few federal courts that have considered the applicability of these laws 
have done so in fact-specific determinations, and have deliberately avoided making sweeping 
determinations about application.     



 
Neither the plain language of the FFCRA, nor any legislative history, would support the wholesale 
application of this statute to tribal governments and tribal enterprises. The FFCRA does not extend 
to all employers that are subject to FMLA and the FLSA; accordingly, it should not apply to tribal 
governments, which are not expressly mentioned in either the FFCRA itself, nor in the FMLA or 
FLSA. Moreover, there is no evidence in the legislative histories of any of those statutes suggesting 
that Congress contemplated, much less commanded, their application to tribal governments.  

 
Tribal consultation should be initiated to enable tribal governments that are interested in electing 
to grant this leave, either through their own existing tribal labor and leave laws1 or via an opt-in to 
the FFCRA provisions, to address opportunities with DOL to achieve the mutual goal of supporting 
workforces.   

 
In summary, we request full and meaningful tribal consultation prior to any DOL decision on the 
applicability of the FFCRA temporary paid leave provisions to tribal governments and their 
entities. If you have any questions, please contact National Congress of American Indians’ General 
Counsel, Derrick Beetso, at dbeetso@ncai.org, or Director of Policy and Legislative Counsel, 
Fatima Abbas, at fabbas@ncai.org.   

 
Sincerely,  
 
 
 
 
 
 
 
Kevin J. Allis 
Chief Executive Officer 
National Congress of American Indians 
 

 
Joseph Valandra 
Executive Director 
Native American Contractors Association 
 

 

 
1 Some tribal nations have employment and/or labor laws that model or exceed federal and state standards and that, 
depending on the state, intersect with state paid leave opportunities.   
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