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n a t i o n a l   c o n g r e s s   o f   a m e r i c a n   i n d i a n s


October 26, 2004

U.S. Department of the Interior

Secretary of the Interior, Gale A. Norton

1849 C Street, NW

Washington, D.C.  20240

Dear Secretary Norton:

On behalf of the National Congress of American Indians (NCAI), the oldest and largest national tribal advocacy organization in the country, I would like to assert our opposition to the proposed rules, 43 Code of Federal Regulations Part 25, RIN 1090-AA91, entitled “Procedures for Review of Mandatory Conditions and Prescriptions,” published on September 9, 2004. On that date, the Department of the Interior (DOI) issued a notice of proposed rulemaking that would establish an administrative appeals process which would allow the DOI to impose conditions and prescriptions upon an applicant for a license issued by the Federal Energy Regulatory Commission (FERC) after a public review process. The proposed rule asserts that the “information obtained through this process will help the Department in refining and developing its conditions and prescriptions, which an applicant may appeal using the proposed appeals process to obtain an expeditious policy level review.” 

The administrative appeals process that follows the mandatory conditions and review process is limited by proposed section 25.53 to allow only the license applicant the authority to appeal mandatory conditions or prescriptions and propose alternative conditions or prescriptions directly to the DOI. Further, a 21-day period is provided to Indian tribes, States, Federal agencies, and the public to comment on an appeal. The NCAI opposes the proposed rule as drafted, which excludes Indian tribes as a party that has the authority to appeal mandatory conditions or prescriptions and propose alternative conditions or prescriptions directly to the DOI. The NCAI has a resolution on file (BIS-02-63) (See Attached) opposing the appeals exclusion provisions proposed in House Resolution 4 in 2002 that would have amended the appeals provisions of the Federal Power Act, 16 U.S.C. 797, to exclude Indian tribes from the ability to appeal the FERC licensing process.

The NCAI opposed the proposed legislation in 2002 and opposes the DOI’s proposed rule in 2004. In its current form, the proposed rule does not allow an Indian tribe, States, or other third parties with vested interests in the protection of natural resources the ability to effectively participate in

the FERC licensing process. The proposed rule prevents the DOI and Indian tribes from protecting on-reservation Indian trust resources, and undermines the federal trust responsibility to tribal governments and people.

The NCAI asserts its opposition to the DOI’s proposed rule as drafted, which does not provide Indian tribes a right to appeal hydroelectric regulatory licensing matters. It is a paramount concern of the NCAI that the hydroelectric power industry may be afforded fundamental rights that are denied to tribal governments under the proposed rule, 43 CFR Part 25, RIN 1090-AA91. If you require additional information, please contact me or my staff at NCAI, Quanah Spencer 202-466-7767 or e-mail Quanah_spencer@ncai.org. 

Sincerely,
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Tex Hall

President

Attachment: (1)


