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NAVAJO

ALBERT A. HALE THOMAS E. ATCITt'Y
PRES]DENT VICE PRESIDENT

_tember 22, 1997

M_E M O R A N D U M

TO : All Distri Offices
Special gations Un
Child Abuse Unit

THE

FROM

Acting Chief Prosecutor
OF THE CHIEF OR

SUBJECT : NAVAJO NATION / McKINLEY COtTNTY CROSS

CO_4ISS IONING AGREEMENT

Attach_ your review is an unsigned copy of the above-

agreement. This agreement has been long awaited by the
Easte_ Agency. Copies have been distributed to other

3 _ (Counties) with recommendations that this be

utilized as a model for additional agreements.

Should you have any questions or comments, please submit them in
writing,

cG: Nancy BiZah, A$O I / Office Of the Prosecutor
FILE$*ADM-371-97*Chruno
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EXHIBIT "A "

•CROSS-COMMISSION AGREEMENT BETWEEN

THE NAVAJO NATION

DRAFT
THE MCKINLEY COUNTY SHERIFF'S OFFICE

• nI se

This Agreement is entered into: in order to provide for the orderly,
efficient, and effective enforcement of the criminal and traffic laws of the
Navajo Nation and of the State of New Mexico; to prevent each jurisdiction
from becoming a sanctuary for the violators of the laws of the other; to
prevent inter-jurisdictional flight; and to provide greater respect for the laws
of each jurisdiction by the more cert_!__ application thereof; all on a basis of
mutual respect for, and recognition of, theinherent sovereignt 7 of the
Navajo Nation and the State of New Mexico, and the laws enacted by each.

_ecfion 1I Authorli'v

A. This Agreement is entered into by the Navajo Nation, herein after
NATION, pursuant to 17 N.N.C. § 102, and 2 N.N.C. § 1353, as amended,
setting forth the power of the Navajo Nation to enter into cooperative
agreements with federal and state law enforcement agencies, and the power of
the Executive Director of the Navajo Division of Public Safety to execute the
provisions of this Agreement as set forth below.

B. This Agreement is entered into by the McKi_ey County Sheriff, herein
after SHERIFF, pursuant to 29-8-1 NMSA 1978, et seq.. and 4-41-1 NMSA 1978,

the SHERIFF is authorized to enter into mutual aid Agreements and
to commission special deputy sheriffs.

C. The sources of authority above listed are not intended to be exclusive,
and the action of any party or agent of any party hereto, which can be lawfully
sustained under any law, statute or common, not otherwise stated herein,
shall be authorized hereunder.
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Section IIIL Third Party. Benef_aries: creation of thlrd.party ri_.hts or
_enefi_: use of A i_n_eementas Evidence

TI_ Agreement does not create any substantive or procedural right or
benefit in favor of any person or entity not a party hereto, civil or criminal,
neither does i_ create a duty to respond not otherwise imposed by law. No
part of this Agreement may not be used in evidence in any court proceeding
by any party hereto, or any successor, assign, or subrogee of any party hereto,
against anyother 8ucceoryasa, or subrogee of any party hereto,
urfless the entire Agreement is also received into evidence. Failure to follo_v
the provisions of this Agreement shall not, of itself, constitute a defense,
grounds for suppression of evidence, or basis for dismissal of a criminal
action.

Section IV Territorial A_oplication

This area covered by this Agreement is coextensive with the
boundaries of McKinley County, New Mexico, provided, nothing herein shall
limit the application of the laws of fresh pursuit to any action undertaken
under the authority of this agreement, and one otherwise acting under the
authority granted in this agreement may engage in fresh pursuit as allowed by
law to any other holding a commission issued by the jurisdiction involved.

Sect_o_ V Definitions

A. As used in this Agreement:

"Cross-commissioned officer" shall mean a full-time salaried

commissioned employee of the Navajo Division of Public Safety also holding
a special deputy commission card issued by the McKinley County SHERIFF as
provided for hereunder.

"Cross-commissioned deputy" shall mean a full-time salaried
commissioned SHERIFF's deputy of the McKinley County SHERIFFs
Department holding a Navajo Division of Public Safety commission card
issued by the Director of NDPS.

"Director" is the Executive Director of the Navajo Division of Public
Safety.

"NDPS" istheNavajo DivisionofPublicSafety.
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"Indian"means any personwho would be treatedasan Indianunder
18U.S.C.§ 1151,etseq..and 1153,etseq.

Sed'ion V] Comm|ss|onln_ Off/cers

A, The SHERIFF shah complete and submit the "Peace Officer
Commission Card Form" provided by _DPS for each law enforcement deputy
who isqualifiedtoserveasa triballaw enforcementofficer,with description
ofthequalificationstotheDirector.A deputy shallbe qualifiedifhe orshe
satisfiesthe 'TeaceOfficerCommission Card Form",attachedheretoand

made a parthereofasExhibit"A",and a statementofqualificationswhich --
shallincludea depakt,_,entalcertificationofsatisfactorybackground check
havingoccurredwithinthelastfiveyearsand a copy ofeachapplicant'svalid
commission card.

B. The Directorshallcompleteand submit an applicationfor
commission to theSHERIFF which includesthenames oftriballaw
enforcementofficerswho arequalifiedtoserveasspeciMdeputies,alongwith
a descriptionofthequalificationsofeachnamed officer.An officershall be
qu.lified if he or she satisfies the McKinley County Application for ._.
commission, attached hereto and made a part hereof as Exhibit "B", and a
statementof qualificationswhich shallincludea depa,h_Lentalcertificationof
satisfactorybackground checkhavingoccurredwithinthelastfiveyearsv_nda
copy ofeach applicant'svalidcommission card.

C. The Directoror theSHERI'FFshallwithoutundue delay,

commission asa specialdeputy ortriballaw enforcementofficer,each
applicantupon determiningtheofficerisqualifiedtoserveasa specialdeputy
ortriballaw enforcementofficer.

D. All Cross-commissioneddeputiesshallcomplete a 16-hour
trainingcoursetobe providedby theNavajo Nation atToyei,Arizona.All
Cross-commissionedofficezsshallcompletea 16-hourtrainingcoursetobe
providedby the McKinley County SH_RIP_ atGallup,New Mexico. This

provisioniswaived astoCross-commissionedofficersholdingNew Mexico
peace officercommission under otheragreementsor authority.

F- A Cross-commissioned officer shall remain commissioned until
his commission is revoked as provided herein, or until he or she separates
his or her employment with the NDPS, or the term of office of the issuing
SHERIFF expires. A Cross-commissioned deputy shall remain commissioned
until his commission is revoked as provided herein or he or she separates his
or her employment with the McKinley County SHERIFF's Department.
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F. The Director or SHERIFF may, at any time, suspend or revoke
any Cross-commission issued under this Agreement _r reasonS solely within
his or her discretion.

G. The Director or SI-_R]_ shaU notify, in writing, the other of the
suspension or revocation of any Cross-commission issued pursuant to this
Agreement.

H. Within 10 days of receiving written notice of suspension or
revocation from the Director or the SI-_KIFF, the agency so notified shall
return the suspended or revoked Cross-commission unless otherwise
directed. "

I. The Director and the SHERIFF shall notify each other when one
of the foUowing conditions exists:

1. The Cross-commissioned officer or deputy separates his or
her employment as a full-time officer or deputy;

2. The Cross-commissioned officer or deputy is transferred
to another area or jurisdiction; _

3. The Cross-commissioned officerisdisciplinedfor any
reason;

4. The Cross-commissioned officer or deputy is charged with
or convicted of any criminal offense, including traffic
offenses;

5. The Cross-commissioned officer or deputy is found to
have physical, emotional, or mental condition which
might adversely affect his or her performance as a law
enforcement officer; or

6. The Cross-commission has expired.

J. No applicant shall be denied a Cross-commission on the basis of
race, creed, sex, color, or national origin.

-4-
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Section VII Scope of Powers

A. Pursuant to this Agreement, all Cross-commissioned officers
and deputies shall have all powers necessary to enforce Navajo Nation or
State of New Mexico criminal and traffic laws, including the power to make
arrests for any violatior_ thereof to the full extent as allowed by law.

B. Cross-conunissioned officers and deputies shall comply with the
applicable statutory provisions concerning enforcement of criminal and
traffic laws of the NATION or the State of New Mexico.

Section VIII Arrest and Custody Procedures of Prisoners

A. IndiansuspectsarrestedwithinNavajo IndianCountry,by any
Cross-commissioneddeputy under thisAgreement, shal/betakentothe
Navajo PoliceDistrict,Crownpoint,New Mexico,orWindow Rock, Arizona,
forbooking.

B. Non-Indian suspectsarrestedby any Cross-commissioned
officerswithinthe exteriorboundariesof McKinley County shallbe takento _.
theMcKinley County Jailfacility,Gallup,New Mexico,forbooking.

C_ Cross-commissioneddeputieswho arrest any Indianwithin
Navajo IndianCountry under any provisionofthe Navajo Nation code shall
informthearresteeofhisorher rightsrelatingtocriminallaw under the
Navajo Nation BillofRights.Cross-commissioneddeputieswho arrestany
IndianwithinNavajo IndianCountry foran offenseunder 18U.S.C.1152,18
U.S.C.1153or any federalfelony,shallinformthearresteeofhisorher rights
pursuanttoMiranda vs.Arizona,(1966).Cross-commissionedofficerswho

arrestany non-Indiansshallinformthearresteeofhisor her rightspursuant
toMiranda vs.Arizona,(1966).

D. Cross-commissioneddeputieswho make arrestswithinthe
NATION's jurisdictionshallnotifyNDPS Communication Centersvia police
radioofthearrest;obtaina reportnumber; prepareand submit a complete
and accuratereportofthearrest;submit thereporttotheNATION
immediatelyforadministrativereviewand approval;and forwardto the
OfficeoftheProsecutortobe filedwith thecourtsoftheNavajo Nation.
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E, Cross-commissioned officers who make arrests within the

S_s jurisdiction shall notify McKinley County dispatch via police
radio of the arrest; prepare a complete and accurate Arrest/Bookin S report
and criminal complaint before booking the arrestee into the McIGnley County
detention center; and shall submit the Arrest/Booking report and criminal
complaint to the SHERIFF. All felony char_ng decisions under state law
must be approved by the McKinley County District Attorney's Office.

F. Notwithstandingtheabove,an IndianarrestedinNavajo Indian
Countryby a Cross-commissioneddeputy may be held,not toexceedeight
hours,intheMcKinley County jailinordertoprovidetime toarrangefor
transportationtothejarlsor courtsoftheNATION; a Non-lndian arrestedby
a Cross-commissionedofficermay be heldina Navajo Nation jail,not to
exceedeighthours inorder toprovidetime toarrangefortransportationto
the jails or courts of McKinley County. The cost of such temporary jailing
shall be borne by the jurisdiction in the jail of which the prisoner is held.

G, An Indian suspect arrested Outside of Navajo Indian Country by
a Cross-commissioned officer in fresh pursuit for an offense committed in
Navajo Indian country, shall be surrendered to said officer or any other
Navajo Nation commissioned officer for transportation to the Navajo
Nation.

H. Prisonerslawfullyheldunder thelaw ofa partyheretomay be

transportedfrom withinthatjurisdictiontoany otherpoint withinthat
jurisdiction,notwithstandingsaidrouteleavesthatjurisdictionand crosses
thejurisdictionof theotherpartyhereto.

I. Intheeventan arrestismade, orcouldbe made, by any party
under theprovisionof18 U.S.C.1152,1153,orforany federalfelonyin
Navaio IndianCountry an FBI Agent,CriminalInvestigatorofthe NDPS, or
BIA CriminalInvestigatorshallbe notified.

Section IX Cita_ons for Traffic Offen_es

A. Cross-commissioned deputies who effects stops for a traffic
offensesinNavajo Indiancountryon an Indianmay issuea verbalor written
warning orissuea Navajo Nation trafficcitationoreffectan arrestwhere
permittedby Navajo law. Cross-commissioneddeputieswho effectsstopsfor
trafficoffensesinNavajo Indiancountryon a non-lndianmay issuea verbal
orwrittenwarning or issues statecitationoreffectan arrestwhere permitted
by statelaw,or issuea Navajo Nation civiltrafficcitationor issuecitations
under thelaws ofboth sovereigns.

-6-
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B. Cross-commissioned officers who effect a stop for a traffic offense
in Navajo Indian countxy of a Non-Indian may issue a verbal or written
warning, issue a state citation or effect an arrest where permitted by state law,
issue a Navajo Nation civil traffic citation, or issue citations under the
authority of both jurisdictions. A Cross-commissioned officer who effects a
stop of an Indian or Non-Indian outside of Indian cou_ntry shah issue a verbal
or written warning or issue a state citation or make an arrest where permitted
by state law.

C. The Director and the SHERIFF shall exchange sequentially
numbered citation books to the effect the provisions of this section, each to
bear his or her own costs.

D. Tribal citations issued pursuant to this Agreement shall be sub-
mitted within three days to the NATION's law enforcement records clerk at
either Crownpoint, New Mexico or Window Rock, Arizona, in the respective
police district the citation was issued,

Section X Supervision and Control of Officera

A. Cross-commissioned officers shall remain under the ultimate

control of the Director; but, shall take supervision and direction by the
SHERIFF when exercising authority granted pursuant to this Agreement.

B. Cross-commissioned deputies shall remain under the ultimate
control of the SHERIFF; but, shall take supervision and direction by the
Director when exercising authority granted pursuant to this Agreement.

Section XI Compensation and Ben_f|ts of Officers

A. Cross-commissioned deputies are not employees of the
NATION. The SHERIFF shall remain liable for employees' salaries, worker's
compensation protection and civil liabilities and each county officer shall be
deemed to be performing regular duties for the SHERIFI _ while performing
services pursuant to this Agreement.

B. Cross-commissioned Officers are not employees of the SHERIFF.
The NATION shall remain liable for employees' salaries, worker's
compensation protection and civil liabilities and each tribal law enforcement
officer shall be deemed to be performing regular duties for the NATION
while performing services pursuant to this Agreement.
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_e,_ion XII Committee

A. A committee consistingof triballaw enforcementand criminal

investigationofficialsand countylaw enforcementofficialsshallbe createdto
reviewactivitiesand performanceundertaken pursuantto thisAgreement.

B. The Directorand theSHERII_ shallserveasCo-chairpersons

and shalljointlypresideand setdatesand locationsformeetings.

C. This committee may recommend any amendments to this
Agreement forconsiderationby theparties.Thiscommitteeshallreview,in
the first instance, any disputes that may arise by any party, relating to this -
Agreement.

D. The committeeshallmeet atleastquarterlyor more frequently
at the can of either the SHERIFF or the Director to discuss the status Ofthe

Agreement and may invite other law enforcement agencies or other officials
to attend as necessary. The committee Co-chairpersons may invite
representatives from their respective courm and prosecutors to attend
meetings,

E. The purpose and operations of this committee are not intended
to, nor shall be deemed, to conflict with the purposes and authorities of any
oversight Committee of the Navaio Nation Council

Section XIII Sovereign Immunity

Nothing in this Agreement shall be interpreted as constituting a
waiver, either expressed or implied, of the Sovereign Immunity of the
Navajo Nation or McKinley County.

Section XIV Indemnification

The participating agencies agree to defend, indemnify and hold each
other harmless including its entities, officials end employees, representatives
from and against any and all claims, demands, suits defense costs, liability or
consequential damages of any kind or nature, caused by any act/omission,
fault, mistake or negligence of the agencies and its employees in connection
with their performance, or hilure to perform, under the terms and
conditions of this Agreement.

-8-
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• Section XV Savin_s Clause

If any provision of this Agreement is held invalid or unenforceable by
any court of law, the remainder shall remain in effect unless terminated as
provided in this Agreement.

SeclJon XVI Termination of Am'eement

Either party may terminate this Agreement upon thirty (30)days
written notice to the other party, whereupon all new obligations under this
Agreement shall cease. Cancellation shall be. effective when written notice, --
from the Director and the SHERIFF, is received, by either party of this
Agreement unless the notice is specified at a later date.

A. All notices and communications required by this Agreement
shall be in writing, and may be delivered personally to Director and the
SHERIFF, or may be mailed by certified mail, postage prepaid, return receipt
requested, as follows:

1. In the case of the SHERI_, notices shall be sent to the:

David Nez, Executive Director
Navajo Division of Public Safety
P.O. Box #3360
Window Rock, Arizona 86515

2. In the case of the NATION, notices shall be sent to the:

Frank Gonzales, Sheriff
McKinley County Sheriffs Office
2105 East Aztec

Gallup, New Mexico 87301

-9-
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Sect|on_XVIII Amendments

ThisAgreement shallnot be amended exceptby _-_i_strumentin
writingexecutedby thesignatoziesbelow. However, noticeofchangesin
personsholdingpositions,ch_ges inaddressesand similarchanges ofa
ministerialnaturedo not constituteamendments which requireapprovM.
ThisAgreement and any a_endments b.ecetoshallbe governed by the laws
oftheNavajo Nation and theStateofNew Mexico.

_ction XIX Effective Date of Agreement

ThinA_ment shalltakeeffecton thedatethelastsignatu.Teisaffixed
as indicatedbelow. ThisAgreement may be executedup tofivecounterparts;
each tobe treatedastheori_'_l.

Tkis Agreement consHtutes the entire Agreement between the parries and
shall supersede anal prior oral or writtea communication bet_veen the parties

upon execution.

MCKINLEY COUNTY:

By: Date: _,
Prank Gonzales, Sheriff

STATE OF NEW MEXICO:

By: , ., Date:ji -J_ _

Gary Johnson,Governor
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ATTEST:

By: Date:
Stephanie Gonzales, Secretary of State
State of New Mexico

PUBLIC SAFETY: --

By: Date:
David Nez, Executive Director

NAVAJO NATION:

By: Date:
Albert Hale, President
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