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The GoToWebinar Attendee View 



How to Participate Today 

Å Open and close your Panel 

Å View, Select, and Test your audio 

Å Submit text questions  

Å Raise your hand 

Å Q&A throughout todayôs session 

Å Recorded webinar will be made 
available 



Todayôs Roadmap 
ÅOverview of remaining ITWG Webinar Series 

ÅIntroduction of Panelists and T/TA Facilitators 

ÅBegin Webinar Series: Defendantsô Rights Part III 

Indigency Standards & 
Experiences of Tribes 

Implementing Public Defender 
Programs 

ÅSelection 

ÅOversight 

ÅEthical Issues 
 

 



Overview of VAWA ITWG Webinar Series 

on Defendantsô Rights  
 

ÅWebinar 1 - Overview: Competency, Standards for 
Defenders & Timing of Appointment (September 27, 2013) 

 

ÅWebinar 2 ï Use of Contract Public Defenders: Models for 
Quality Assurance/Training; Ethics (December 6, 2013) 

 

ÅWebinar 3 ï Who Qualifies: Indigency Standards and How 
to Define (today) 

 

ÅWebinar 4 ï Best Practices: Investigation Services and 
Caseload Standards (January 31, 2014) 

 



VAWA ITWG Webinar Series: 

Defendantsô Rights (Part III) 

ÅTodayôs PANELISTS: 
 

Ron Whitener, Director of the Tribal Court Public Defense Clinic, 

University of Washington School of Law  

Lauren-Brooke Eisen, Counsel, Justice Program, Brennan Center for 

Justice at NYU School of Law  

Melanie Yazza, Defense Attorney II, Gila River Defense Services Office 

Alfred Urbina, Chief Prosecutor, Pascua Yaqui  
 

ÅFACILITATORS: 
National Congress of American Indians 

Tribal Law & Policy Institute 

National Council of Juvenile and Family Court Judges 

 



Brennan Center for Justice at New York University School of Law  

Lauren-Brooke Eisen, Counsel, Justice Program 



The Brennan Center for Justice at NYU Law 

ÅMission: Improve our systems 

of democracy and justice 

ÅDistinct Brennan Center 

Model: 

ÅResearch 

ÅReport 

ÅCommunicate/Publicize 

ÅPolicy Proposal for Reform 

ÅAdvocacy  

ÅLitigation 

Justice William J. Brennan 



Brennan Center Programs 

The Brennan Center 

Democracy Program Justice Program 

Reform criminal 
justice system 

Priority focus: 
reducing mass 
incarceration 

Reform civil justice 
system 

Liberty & National 
Security Program 



The landmark Supreme Court case Gideon v. Wainwright requires 

states to provide counsel to all persons charged with felony crimes 

who are unable to afford private counsel without substantial hardship 

 

Later cases extend the right to counsel to all persons facing a threat of 

incarceration for a period greater than six months  

 

While the Gideon decision does not generally apply to tribal courts, 

its mandate that government pay for a lawyer when incarceration is 

possible is a requirement of the VAWA provisions for tribal courts 

 

 

Eligible for Justice: Guidelines For  

Appointing Defense Counsel 



The challenge for states 

and counties that must 

pay for such counsel is 

determining which 

individuals are genuinely 

unable to afford private 

counsel 

 

Eligible for Justice: Guidelines For  

Appointing Defense Counsel 



 The Brennan Center seeks to provide guidelines that: 

ÅComply with the Sixth Amendment to the U.S. Constitution, as 

interpreted by Gideon and its progeny;  

Åcan be adapted to different jurisdictions with their particular 

needs and resources, and 

Åconserves taxpayer dollars. 

  

 

Eligible for Justice: Guidelines For  

Appointing Defense Counsel 



Eligible for Justice: Guidelines For  

Appointing Defense Counsel 

 Why Are Guidelines Important? 

  

 



 Without fair standards for assessing eligibility: 

Åsome people who truly cannot afford counsel without undue 

hardship are turned away 

Ådecisions whether to appoint counsel hang on the serendipity 

where an individual lives, the personal characteristics of the 

decision maker, institutional conflicts of interests, or any of the 

other improper factors that substitute for more reliable 

standards and procedures 

ÅSome individuals could receive indigent counsel who should 

not 

  

 

Eligible for Justice: Guidelines For  

Appointing Defense Counsel 



 Are These Guidelines Applicable to Tribal Communities? YES!!  

ÅAlthough these guidelines were prepared for state and local 

jurisdictions, they are adaptable to tribal jurisdictions 

ÅThese are also ñguidelinesò and not ñrequirementsò 

  

 

Eligible for Justice: Guidelines For  

Appointing Defense Counsel 



 1. Screen people seeking the appointment of counsel to ensure 

that they are financially eligible. 

 

 Some tribal communities may feel strongly that all defendants 

who request a public defender receive one. If jurisdictions are 

hoping to save valuable resources, screening is a helpful tool 

  

 

Eligible for Justice: Guidelines For  

Appointing Defense Counsel 



 2. Apply screening criteria and processes uniformly, and 

commit them to writing.   

 

Eligible for Justice: Guidelines For  

Appointing Defense Counsel 



 3. Ensure that screening is performed by someone who does not  

         have a conflict of interest.  

A. Do not allow prosecuting attorneys to screen. 

B. Do not allow individual defenders and public defender 

programs to screen their own clients.  

C. Do not allow the presiding judge to screen, although 

screening by other judges or court employees is a good 

option.  

 

Eligible for Justice: Guidelines For  

Appointing Defense Counsel 



 4. Ensure that counsel is provided to those unable to afford it.  

A. Consider price of retaining private counsel to handle the particular 

category of case. 

B. Consider unavailable to pay for counsel: 

Å income a defendant needs to pay for living and employment 

expenses and to maintain financial stability 

Å assets a defendant needs to pay for living/employment expenses, 

and  illiquid assets that cannot be quickly converted to cash 

C. Do not deny counsel because a defendant has made bail.  

D. Do not deny counsel based on the income or assets of the defendantôs 

friends and family.  

E. Err on the side of providing counsel, and avoid overly stringent 

screening criteria that chill the exercise of the right to counsel.  

 

Eligible for Justice: Guidelines For  

Appointing Defense Counsel 



5.  Streamline screening to speed up the process and save money.  

A. Use a multiple of the federal poverty guidelines to create a 

presumption of eligibility.  

B. Presume eligibility for free counsel when an individual 

receives need-based public benefits, cannot post bond, or 

resides in a correctional or mental health facility.  

 

Eligible for Justice: Guidelines For  

Appointing Defense Counsel 



6. Ensure that required procedural protections are in place.  

A. Maintain the confidentiality of information divulged during 

the screening process.  

B. Do not re-examine eligibility determinations during the life of 

a case unless there is a compelling reason to do so.  

C. Allow clients to appeal a determination of ineligibility to a 

judge or magistrate.  

 

Eligible for Justice: Guidelines For  

Appointing Defense Counsel 



These guidelines the Brennan Center for Justice developed present  

information about best practices for determining financial eligibility 

for free counsel. 

 

None of these recommendations would be expensive to implement. 

 

And, once in place, these recommended  

practices can: save money, improve the  

quality of public defense services, and  

promote compliance with the  

Constitution. 

  

 

Eligible for Justice: Guidelines For  

Appointing Defense Counsel 



Resources 

- ñEligible for Justice: Guidelines for Appointing Defense 

Counselò by the Brennan 

Centerhttp://www.brennancenter.org/sites/default/files/legacy/pu

blications/Eligibility.Report.pdf 
 

- ñGideon at 50: Three Reforms to Revive the Right to Counselò 

by the Brennan 

Centerhttp://www.brennancenter.org/sites/default/files/publicati

ons/Gideon_Report_040913.pdf 
 

- Local public defender offices 
 

- Sample forms can be found online 

http://www.brennancenter.org/sites/default/files/legacy/publications/Eligibility.Report.pdf
http://www.brennancenter.org/sites/default/files/legacy/publications/Eligibility.Report.pdf
http://www.brennancenter.org/sites/default/files/legacy/publications/Eligibility.Report.pdf
http://www.brennancenter.org/sites/default/files/publications/Gideon_Report_040913.pdf
http://www.brennancenter.org/sites/default/files/publications/Gideon_Report_040913.pdf
http://www.brennancenter.org/sites/default/files/publications/Gideon_Report_040913.pdf


Tribal Experiences in Implementing Public 

Defender Programs 


