TESTIMONY OF THE NATIONAL CONGRESS OF AMERICAN INDIANS
ON

THE SENATE COMMITTEE ON INDIAN AFFAIRS’ OVERSIGHT HEARING
“NEW TAX BURDENS ON TRIBAL SELF-DETERMINATION”
JUNE 14, 2012
On behalf of the National Congress of American Indians (NCAI), thank you for the opportunity
to submit this testimony regarding the Committee’s Oversight Hearing, “New Tax Burdens on
Tribal Self-Determination.”
In 2005, the IRS began an aggressive campaign to audit every Indian tribal government in the
country and impose inequitable tax treatment on Indian tribes. In this effort, the IRS has
frequently undermined longstanding principles of tribal sovereignty, tribal self-government and
the federal trust responsibility, and failed to respect the role of tribal governments under the U.S.
Constitution and the plain language of federal statutes. NCAI urges Congress to exercise its
oversight to reign in these abuses of federal authority.
Discrimination in Tribal Audits
There are over 80,000 local government entities in the United States and only a small fraction are
ever audited by the IRS. In contrast, the IRS is on a campaign to audit every Indian tribal
government. In a 2007 letter to the Senate Finance Committee, the IRS indicated that they had
completed 139 audits in the previous two years. IRS budget documents show the completion of
another 40 tribal audits per year in subsequent years. Although the IRS refuses to share data,
these numbers indicate the IRS has audited 259 tribes through 2011, and new audits are taking
place in 2012. To put this in perspective, there are only 336 tribes in the lower 48. (229 Indian
tribes are in Alaska where there is very little tribal revenue.) To put this in even greater
perspective, the NIGC reports that there are only 240 Indian tribes conducting gaming in the
United States. The IRS has audited 77% of the tribes in the lower 48, and they have audited
100% of the tribes with any significant source of revenue. This is a discriminatory practice, as
the IRS is not auditing anywhere near this percentage of state and local governments.
The remainder of this testimony will highlight several examples of how the IRS’ Office of Indian
Tribal Governments has discriminated against tribal sovereignty:
Tribal Tax Exempt Bond Market Destroyed by IRS
First, the IRS interpreted the “essential government function” test for tax exempt bonds to
exclude any revenue generating activity, even when state and local governments routinely
generate revenue from identical projects financed with government bonds. The legislative
history for the Tribal Tax Status Act specifically includes revenue generating activities such as

hotels and lodges. The IRS decided arbitrarily, and counter to the opinion of qualified bond
counsel, that tribal governments alone are prohibited from generating revenue.
Background
While tribes may issue tax-exempt bonds under the IRC, the policies surrounding tribal bond
issuances have made tax-exempt financing a rarity in Indian Country. As is, § 7871 of the IRC
(the section pertaining to tribal issuance of tax-exempt bonds) limits tribal tax-exempt financing
to projects where “substantially all of the proceeds” are “used in the exercise of any essential
government function.” 1 The manner in which this section has been interpreted has not been
generous to tribal governments.
In 2006, the Internal Revenue Service (“IRS”) issued an Advanced Notice of Proposed
Rulemaking (“ANPR”), which attempted to define an “essential government function.” It
proposed that an activity constituted an “essential government function” when:
•
•
•

there are numerous state and local governments with general taxing powers that have
been conducting the activity and financing it with tax-exempt government bonds;
state and local governments with general taxing powers have been conducting the activity
and financing it with tax-exempt governmental bonds for many years; and
the activity is not a commercial or industrial activity. 2

The third factor of this definition effectively negates many of the instances for which the first
two, standing alone, apply.
For example, as noted in a June 2010 Report on the Implementation of Tribal Economic
Development Bonds submitted by the Advisory Committee on Tax Exempt and Government
Entities (“ACT”), states and local governments routinely finance projects using tax-exempt
bonds which retain a commercial or industrial component (e.g., “hotels, convention centers,
stadiums, racetracks and golf courses”). 3 The ANPR has yet to make it to the actual rulemaking
phase; i.e., regulations have not been proposed. Nevertheless, IRS rulings since then seem to
apply this standard to tribal projects. The result is that the “essential government function”
analysis continues to hinder any realistic advancement in the area of tax-exempt bond issuance
by tribal governments.
A provision championed by the Senate Finance Committee in the American Recovery and
Reinvestment Act (ARRA) authorized $2 billion in bond authority for a new category of bonds
for Indian tribes, known as "Tribal Economic Development ("TED") Bonds." Such TED Bonds
were intended to provide tribes with more flexibility to use tax-exempt financing than is
allowable under the current "essential governmental function" standards as noted above. The
1

Codified at 26 U.S.C. §7871(c)(1).
Announcement 2006-59, 2006-2 C.B. 388., REG. 118788-06, 71 Fed. Reg. 45474 (emphasis added).
3
Indian Tribal Governments: Report of the Implementation of Tribal Economic Development Bonds Under the
American Recovery and Reinvestment Act of 2009, Advisory Committee on Tax Exempt and Government Entities,
pp 15, June 9, 2010.
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TED rules are still subject to other restrictions that require financed projects to be located on
Indian reservations and that prohibit the financing of gaming facilities.
The ARRA provision also required Treasury to do a study of the effects of the new bonding
authority, and to recommend to Congress whether it should "eliminate or otherwise modify" the
essential governmental function standard for Indian tribal bond financing. That Treasury study is
now complete and was delivered to the Chairman and Ranking member of this Committee on
December 19, 2011.
The core recommendation of the Treasury study is that Congress should adopt the same standard
for tribal government bonds as applies to governmental bonds issued by State and local
governments. In other words, the Treasury Department recommends repealing the "essential
governmental function" standard for Indian tribal governmental bond financing. The Treasury
study explains that it is making this recommendation "[f]or reasons of tax parity, fairness,
flexibility, and administrability…."
In short, the IRS gutted the market for tribal tax exempt bonds without reason, and prevented
tribal governments from using one of the most basic economic development tools that is
available to every other government in the United States. Now, tribes are left to push for a
legislative fix in the halls of Congress for this restrictive policy to be amended.
General Welfare Doctrine Used to Destroy Tribal Health and Education Programs
The second discriminatory practice appears in IRS audits of tribal governments. The IRS has
generally interpreted tribal government programs for tribal citizens as an unlawful distribution of
per capita payments.
Starting in approximately 2004, the IRS began a special audit focus on tribal government
programs providing in-kind benefits to tribal members. As a result of that initiative, the IRS
began focusing on tribal government programs, including the following:
•
•
•
•
•
•
•
•
•
•
•

Health Care Programs
Educational Programs
Housing Programs (including preparation of reservation home sites for building, housing
improvement, construction, down payment assistance, and maintenance/repairs)
Loan Programs
Emergency Assistance
Cultural Events and Community Activities (e.g., powwows)
Cultural Travel
Elder Programs (including meals, social events and utility assistance)
Legal Aid
Recreation and sporting events
Landscaping and grounds maintenance

The underlying premise of these IRS examinations appears to be that Indian tribal governments
are paying out taxable income (whether in cash or in kind) to or on behalf of tribal members. The
IRS is auditing the tribal governments based on the premise that they (as payors) have
obligations to report such payments to the IRS (and the payees) by issuing 1099s, and, in certain
cases, to also withhold tax on such payments.
In a June 28, 2007 to Senator Charles Grassley, Steven Miller, the then IRS Commissioner for
Tax Exempt and Governmental Entities, made the following statements under the heading
"Tribal Per Capita Payments":
Under the Indian Gaming Regulatory Act, revenues from tribal gaming can be
used for several authorized purposes, including funding tribal government
operations, providing for the general welfare of the tribe, and making per capita
payments to tribal members. Per capita distributions are subject to Federal
income tax, and the issuer must report the distribution on Form 1099.
To reduce the tax consequences to tribal members, some tribes have created
mechanisms to classify what should be taxable per capita payments as general
welfare program payments, excludible from income, often through liberal
interpretations of what constitutes a "needs-based" program. Others have
created or invested in purported income deferral programs….
To address this problem we have engaged in educational and enforcement
activities. We also initiated 139 examinations during the past two years that
focused specifically on the use of net gaming revenues.
Further, the IRS Indian Tribal Governments (ITG) Work Plan for FY 2009 (posted on the IRS
website at www.irs.gov/tribes) made the following statement about its Gaming Revenue
enforcement initiative:
The Gaming Initiative commenced by the office of Indian Tribal Governments in
FY2005 will continue into FY2009. Continuing discussions with the Chairman of
the National Indian Gaming Commission indicate their extreme interest in
ensuring that tribes appropriately use gaming revenues, and properly account for
such use. Since they have limited oversight of that issue, it falls upon the IRS to
ensure that information reporting requirements are met with regard to the
expenditure of such revenues. With Indian gaming now surpassing $26 billion in
gross revenue for 2007, and expected to grow by over $2 billion per year, our
role and responsibilities will continue to expand. We plan to devote 6 FTEs to this
initiative, and our examination goal includes 40 returns from this initiative."
In testimony at a September 18, 2009 hearing before the Senate Committee on Indian Affairs on
the IRS treatment of tribal government health programs, Sarah Hall Ingram, the current IRS

Commissioner for Tax Exempt and Governmental Entities, denied that the agency was targeting
Indian tribal governments or that it had any special program to examine tribal health programs.
Rather, Commissioner Ingram contended that "the issue of the taxability of medical benefits and
health insurance coverage can arise from time to time in the normal course of an audit as we look
at whether a tribe, or any other type of government or employer, is following appropriate
information reporting and withholding practices as it administers its various programs."
More recently, on November 15, 2011, the IRS announced that it would be reexamining the
applicability of the general welfare exclusion as applied to tribal government programs. Indian
tribes have been asked to submit written comments to the IRS describing their programs,
particularly the following.
•

•
•
•

Cultural (for example, programs involving tours of sites that are historically significant
to a tribe; language preservation programs; community recreational programs; cultural
and social events);
Education (for example, programs providing tutors or supplies to primary and secondary
school students; job retraining programs for adults);
Elder programs (for example, programs providing heating assistance or meals); and
Housing (for example, programs providing housing on and off the reservation, with
income limits different from those of the United States Department of Housing and
Urban Development).

See IRS Notice 2011-94 at http://www.irs.gov/pub/irs-drop/n-11-94.pdf. As a result of this
recent administrative focus, many tribal leader are concerned that IRS audits of tribal programs
are likely to increase, along with potential tax withholding and reporting burdens imposed on
tribal governments.
Notwithstanding IRS statements to the contrary, NCAI believes that the IRS actions in auditing
tribal governments on their social welfare and other governmental programs are clearly not
comparable to IRS treatment of state and local governments. There is no evidence that any
similar audit initiative exists for state and local government programs. In addition to hearing
testimony from the IRS at this hearing, NCAI would like to invite the Senate Committee on
Indian Affairs and its staff to request that the IRS make available to Congress, in a detailed
report, the number of examinations, and the focus of those examinations, which are conducted on
tribal governmental programs.
As is, Indian tribes are united in the belief that the IRS is micromanaging the programs and
services they can provide to their members. This has caused uproar throughout Indian Country,
and the Treasury Department is currently developing guidance to assist in preventing further
damage to tribal programs.

Taxation of Trust and Treaty Resources
Until recently it was possible to believe that the IRS was only misguided in its dealings with
tribes, and that new regulations or guidance might fix the problem. But this year the IRS has
shown the depths of its bias in a new attack on the federal trust responsibility. Income that is
derived directly from Indian trust land, such as income from farming or timber, has never been
subjected to federal taxation. Reserved tribal lands are the results of treaties and agreements
where Indian tribes traded the millions of square miles that make up the United States and in
return received a promise to forever hold the reserved lands in trust as a homeland for Indian
people. The treaties never countenanced that the United States would get billions of acres of
ceded land, and then come back to take a third of the income derived from reserved tribal lands.
This proposed change in policy violates federal law, tribal treaty rights, and the federal trust
responsibility. Further, it threatens to undermine the pending tribal trust fund settlements that
the Obama Administration has worked so diligently to achieve. The timing of the IRS effort -- to
attempt to change the law regarding taxability of trust funds at precisely the time when the
United States is finally making partial compensation for many decades of trust funds
mismanagement – raises the implication of unfair dealing. We urge that the IRS cease its efforts
to collect taxes on distributions from tribal trust funds, and that the Departments of Treasury and
Interior engage in consultation to address this attempted change in policy. Please see our
attached letters on this topic.
Background
In recent years the IRS has initiated a broad audit campaign against all Indian tribal
governments. Indian tribes have objected to the discriminatory nature of the audit campaign, and
have questioned the approach that the IRS has taken with issues such as tribal tax exempt bonds
and the application of the General Welfare Doctrine. Most recently, the IRS has embarked on an
even more disturbing effort to tax per capita payments made to tribal members from trust funds.
Per capita payments from tribal trust funds are specifically excluded from both federal and state
taxes under the Per Capita Act of 1983, 25 U.S.C. 117a-117c. Long before 1983, this tax
exclusion existed in federal law because it is derived from Indian treaties and the federal trust
responsibility. There are five principle sources of this longstanding legal doctrine.
1. Indian Treaties and the Federal Trust Responsibility
First, under the Indian treaties, Indian tribes ceded millions of acres of land to which they held
title -- worth untold trillions to the United States. In return, certain lands were reserved for the
tribes, generally with language such as “for the exclusive use and benefit” of the tribe or band of
Indians. Tribal lands are held in trust or restricted status by the United States for the benefit of
the tribes, and have never been subject to property taxes or taxes on the income derived from

those lands. It is impossible to conceive that the signatories of Indian treaties understood that the
United States would tax revenues derived from Indian trust lands.
2. Squire v. Capoeman and the 1957 Interior Solicitor’s Opinion
Second, the tax exempt status of Indian trust funds was confirmed in the Supreme Court decision
of Squire v. Capoeman in 1956. In 1957, the IRS attempted to tax Interior’s payment of per
capita distributions of tribal trust funds derived from timber on the Yakama Reservation. In the
attached Solicitor’s Opinion, the Interior Solicitor’s office concluded:
To apply those trust funds, or a portion thereof, by taxation for the benefit of the United
States, in lieu of applying such funds for the benefit of the tribal members who are the
communal owners of such funds in trust for them by the tribe, which is an instrumentality
of the Federal Government, would, in my opinion, violate the provisions of the treaty
reserving to the Indian rights in property for which the funds have been substituted. In
the words of the Supreme Court in the Capoeman case quoting from the Attorney
General’s opinion in a situation where there was no statutory basis for exemption "it is
not lightly to be assumed that Congress intended to tax the ward for the benefit of the
guardian.”
In 1957, in the face of opposition from the Secretary of Interior, the Bureau of Internal Revenue
retreated from its efforts to tax per capita payments of tribal trust funds.
3. Per Capita Act of 1983
Third, in 1983, Indian tribes requested that Congress provide authority to make per capita
payments of tribal trust funds directly from tribal accounts, rather than from the federal trust
account. This authority was provided in the Per Capita Act, which repealed an earlier statute
requiring that such payments be made by an officer of the United States. (Congressional
Committee reports attached.) In the Act, Congress confirmed the continuing tax exemption of
these trust fund payments by stating that such payments are subject to 25 U.S.C. 1407, titled
“Tax Exemption; Resources Exemption Limitation,” which provides in pertinent part:
None of the funds which - (1) are distributed per capita or held in trust pursuant to a plan
approved under the provisions of this chapter … including all interest accrued on such
funds during any period in which such funds are held in a minor's trust, including all
interest and investment income accrued thereon while such funds are so held in trust,
shall be subject to Federal or State income taxes…. (emphasis added).
The IRS contends that this explicit exemption from taxation is “round about” and “obtuse”
because Congress used a cross-reference to another statute. If this were a principle of statutory
interpretation, a significant portion of the United States Code would be rendered useless.

Instead, the most fundamental principle of construction is that statutes must be interpreted
according their plain meaning. Here, the language of tax exemption is unambiguous.

4. Indian Gaming Regulatory Act and Per Capita Payments
Fourth, the Indian Gaming Regulatory Act of 1988 provided that per capita payments from
Indian gaming are taxable and Indian tribes must withhold federal taxes from such payments.
This provision of IGRA was provided to distinguish gaming per capita payments from trust per
capita payments. Both Senate (Report 99-493, p. 15) and House (Report 99-188) reports contain
the following statement:
[subsection (b) of Section 11 of HR1920] further states that, if the funds are used to
make per capita payments to tribal members, such payments will be subject to Federal
taxation. It is not intended that this be the case if any of such revenue is taken into trust
by the United States, in which case the provisions of the Act of August 2, 1983 (97 Stat.
365) [the Per Capita Act] would be applicable.
This statement indicates that in 1986, just three years after its passage, Congress construed the
Per Capita Act to exempt from taxation all per capita payments derived from trust funds.
5. Longstanding Administrative Practice
Fifth, and finally, since at least the 1950’s the Department of Interior has made per capita
payments from tribal trust funds, has not reported them as income for federal tax purposes, and
has vigorously defended their tax exempt status. The Interior regulations at 25 C.F.R. 115 were
revised in 2000 and continued to provide procedures for making these payments without
provision for tax reporting. Many federal and state agencies (HHS, SSA, BIA, Legal Services
Corporation, et. al.) have interpreted the Per Capita Act to require them not to count per capita
payments held in trust as an asset or resource. (See, e.g., SSA (20 CFR Part 416, 59 FR 8536);
HUD, 55 FR 29905.) These agency regulations interpret the Per Capita Act uniformly to extend
the provisions of 25 U.S.C. 1407 to funds derived from tribal trust resources. The IRS has
conducted tax compliance reviews with many Indian tribes over the decades, and we know of no
time other than 1957 when the issue was raised. Previously, the IRS publicized its position on
this issue at its website stating that per capita distributions are exempt from federal income tax
“when there are distributions from trust principal and income held by the Secretary of Interior.”
The IRS recently removed this instruction from its website.
Conclusion
Federal agencies have a responsibility to respect the status of Indian tribal governments under the
U.S. Constitution, treaties, and the federal laws passed by Congress under its authority over
Indian affairs. The IRS has chosen to disregard this responsibility, and instead is using its
authorities to conduct an audit expedition against every Indian tribe in the country and
undermine tribal governments through exceedingly narrow and myopic interpretations of
longstanding federal laws and legal doctrines. NCAI thanks Congress for their oversight and
vigorous action to address our concerns on these critically important issues.
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This proposed change in policy violates federal law, tribal treaty rights, and the
federal trust responsibility. Further, it is raising concern regarding the pending
tribal trust fund settlements that the Obama Administration has worked so
diligently to achieve. The timing of the IRS effort -- to attempt to change the law
regarding taxability of trust funds at precisely the time when the United States is
finally making partial compensation for many decades of trust funds
mismanagement – raises the implication of unfair dealing. We urge that the IRS
cease its efforts to collect taxes on distributions from tribal trust funds, and that the
Departments of Treasury and Interior engage in consultation to address this
attempted change in policy.
Background
In recent years the IRS has initiated a broad audit campaign against all Indian tribal
governments. Indian tribes have objected to the discriminatory nature of the audit
campaign, and have questioned the approach that the IRS has taken with issues
such as tribal tax exempt bonds and the application of the General Welfare
Doctrine. Most recently, the IRS has embarked on an even more disturbing effort
to tax per capita payments made to tribal members from trust funds.
Per capita payments from tribal trust funds are specifically excluded from both
federal and state taxes under the Per Capita Act of 1983, 25 U.S.C. 117a-117c. See,
Handbook of Federal Indian Law (2009 Supp. §8.02[2][b]). Long before 1983,
this tax exclusion existed in federal law because it is derived from Indian treaties
and the federal trust responsibility. There are five principle sources of this
longstanding legal doctrine.
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Indian Treaties and the Federal Trust Responsibility
First, under the Indian treaties, Indian tribes ceded millions of acres of land to which they held
title -- worth untold trillions to the United States. In return, certain lands were reserved for the
tribes, generally with language such as “for the exclusive use and benefit” of the tribe or band
of Indians. Tribal lands are held in trust or restricted status by the United States for the benefit
of the tribes, and have never been subject to property taxes or taxes on the income derived from
those lands. It is impossible to conceive that the signatories of Indian treaties understood that
the United States would tax revenues derived from Indian trust lands.
Squire v. Capoeman and the 1957 Interior Solicitor’s Opinion
Second, the tax exempt status of Indian trust funds was confirmed in the Supreme Court
decision of Squire v. Capoeman in 1956. In 1957, the IRS attempted to tax Interior’s payment
of per capita distributions of tribal trust funds derived from timber on the Yakama Reservation.
In the attached Solicitor’s Opinion, the Interior Solicitor’s office concluded:

To apply those trust funds, or a portion thereof, by taxation for the benefit of the United
States, in lieu of applying such funds for the benefit of the tribal members who are the
communal owners of such funds in trust for them by the tribe, which is an
instrumentality of the Federal Government, would, in my opinion, violate the provisions
of the treaty reserving to the Indian rights in property for which the funds have been
substituted. In the words of the Supreme Court in the Capoeman case quoting from the
Attorney General’s opinion in a situation where there was no statutory basis for
exemption "it is not lightly to be assumed that Congress intended to tax the ward f or the
benefit of the guardian.”
In 1957, in the face of opposition from the Secretary of Interior, the Bureau of Internal Revenue
retreated from its efforts to tax per capita payments of tribal trust funds.
Per Capita Act of 1983
Third, in 1983, Indian tribes requested that Congress provide authority to make per capita
payments of tribal trust funds directly from tribal accounts, rather than from the federal trust
account. This authority was provided in the Per Capita Act, which repealed an earlier statute
requiring that such payments be made by an officer of the United States. (Congressional
Committee reports attached.) In the Act, Congress confirmed the continuing tax exemption of
these trust fund payments by stating as follows:
(a) Previous contractual obligations; tax exemption
Funds distributed under sections 117a to 117c of this title shall not be
liable for the payment of previously contracted obligations except as may
be provided by the governing body of the tribe and distributions of such
funds shall be subject to the provisions of section 7 of the Act of October
19, 1973 (87 Stat. 466), as amended [25 U.S.C. 1407].
25 U.S.C. § 117b. The cross-referenced provision titled “Tax Exemption; Resources
Exemption Limitation,” provides in pertinent part:
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None of the funds which - (1) are distributed per capita or held in trust
pursuant to a plan approved under the provisions of this chapter …
including all interest accrued on such funds during any period in which
such funds are held in a minor's trust, including all interest and investment
income accrued thereon while such funds are so held in trust, shall be
subject to Federal or State income taxes…. (emphasis added).

25 U.S.C. § 1407. The committee reports accompanying the Per Capita Act, likewise, support
the continuing tax exempt status of these trust fund payments. The House Report provides:
Section 2(a) [codified in 25 U.S.C. § 117b] provides that funds distributed
puruant to this legislation . . . shall be subject to the provisions of section
7 of the Judgment Distribution Act with respect to tax exemptions . . . .
H.R. Rep. No. 652, 97th Cong., 2d Sess. 3 (Jul. 22, 1982); see also S. Rep. No. 659, 97th
Cong., 2d Sess. 2 (Sep. 8, 1982) (same language).
The IRS contends that this explicit exemption from taxation is “round about” and “obtuse”
because Congress used a cross-reference to another statute. If this were a principle of statutory
interpretation, a significant portion of the United States Code would be rendered useless.
Instead, the most fundamental principle of construction is that statutes must be interpreted
according their plain meaning. Here, the language of tax exemption is unambiguous.
In addition, the IRS contends that the Per Capita Act could not have been intended as a tax
exemption because it was scored as revenue neutral for budget purposes. As explained above,
the Per Capita Act was a confirmation of the longstanding tax exempt status of funds derived
from trust resources in a new context authorizing tribes to make the distributions.
Indian Gaming Regulatory Act and Per Capita Payments
Fourth, the Indian Gaming Regulatory Act (IGRA) was enacted in 1988, and provides that per
capita payments from Indian gaming are subject to Federal taxation. 25 U.S.C. § 2710(3)(D).
In 1986, the House Committee on Interior and Insular Affairs submitted a report on an earlier
version of IGRA that further explained the taxation provision:
“[Section 11, Paragraph(b)(2)(b) of H.R. 1920] further states that, if the funds are used
to make per capita payments to tribal members, such payments will be subject to Federal
taxation. It is not intended that this be the case if any of such revenue is taken into trust
by the United States, in which case the provisions of the Act of August 2, 1983 (97 Stat.
365) [the Per Capita Act] would be applicable.”
See House Rep. 99-188, p. 16 (March 10, 1986). This report was submitted by Representative
Morris Udall, who introduced the Per Capita Act only three years before. The same statement
is contained in a report from the Senate Select Committee on Indian Affairs on the same bill.
Senate Rep. 99-493, p. 15 (September 24, 1986). Indeed, if not for the exemption of trust per
capita payments from taxation, there would have been no need to specify in IGRA that per
capita payments derived from gaming revenues are subject to federal taxation.
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Longstanding Administrative Practice
Fifth, and finally, since at least the 1950’s the Department of Interior has made per capita
payments from tribal trust funds, has not reported them as income for federal tax purposes, and
has vigorously defended their tax exempt status. The Interior regulations at 25 C.F.R. 115 were
revised in 2000 and continued to provide procedures for making these payments without
provision for tax reporting. Many federal and state agencies (HHS, SSA, BIA, Legal Services
Corporation, et. al.) have interpreted the Per Capita Act to require them not to count per capita
payments held in trust as an asset or resource. (See, e.g., SSA (20 CFR Part 416, 59 FR 8536);
HUD, 55 FR 29905.) These agency regulations interpret the Per Capita Act uniformly to
extend the provisions of 25 U.S.C. 1407 to funds derived from tribal trust resources. The IRS
has conducted tax compliance reviews with many Indian tribes over the decades, and we know
of no time other than 1957 when the issue was raised. Previously, the IRS publicized its
position on this issue at its website stating that per capita distributions are exempt from federal
income tax “when there are distributions from trust principal and income held by the Secretary
of Interior.” The IRS recently removed this instruction from its website.

Conclusion
The National Congress of American Indians urges the Departments of Treasury and Interior to
swiftly address this proposed breach of federal law, treaties and the federal trust responsibility
by the Internal Revenue Service. The Obama Administration is currently engaged in a historic
effort to settle a significant number of lawsuits brought by Indian tribes for mismanagement of
tribal trust funds. Many of the tribes settling these lawsuits are considering the payment of
some portion of the settlement funds in per capita payments to tribal members. The IRS change
in policy on the taxability of these payments smacks of continued unfair dealing by the United
States at a very sensitive time.
Thank you for your consideration of this request for consultation and for your serious attention
to the issues raised in this letter. I look forward to meeting with your Departments in the near
future to address this matter.
Sincerely,

Jefferson Keel
cc:

Jodi Gillette, White House
Tony West, Department of Justice
David Hayes and Hilary Tompkins, Department of Interior
Aaron Klein, Department of Treasury
Douglas Shulman and Christie Jacobs, Internal Revenue Service
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Expanded Request for Consultation on Trust Funds under the
Per Capita Act – Tax Exemption and Eligibility for Federal Programs

Dear Secretaries Salazar, Geithner, Sebelius, Vilsack, Donovan, Duncan and
Commissioner Astrue:
Following on our previous request of June 12 (attached), I write to expand NCAI’s
request for government-to-government consultation under Executive Order 13175.
We request consultation with multiple federal agencies because the Internal
Revenue Service is pursuing a significant change in federal policy regarding the
status of tribal trust funds, both in their tax exempt status and in their exclusion
from income for purposes of eligibility for federal programs at each of your
Departments. The new IRS interpretation of the Per Capita Act of 1983, 25
U.S.C. §117b, is in direct conflict with current regulations and policy at the
Departments of Interior, HHS, Agriculture, HUD, Education, and the Social
Security Administration.
We continue to urge that the IRS cease its unlawful efforts to impose federal
income tax on payments from tribal trust resources and eliminate the eligibility of
many thousands of Indian people for federal programs. In addition, if the federal
government is seriously pursuing this attempt to violate the federal trust
responsibility and change its policies regarding the Per Capita Act, we insist on
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extensive consultation between tribal governments and each of the affected federal agencies. I
am attaching NCAI Resolution LNK-12-010, recently passed by NCAI at our Midyear
Conference in Nebraska, which calls for the IRS to desist from its efforts to collect taxes on
trust resources.
Per Capita Act of 1983
The Per Capita Act, Section 117a, provides authority for Indian tribes to make per capita
payments of tribal trust funds directly rather than from federal trust accounts. In Section 117b,
Congress confirmed the continuing tax exemption and resource exemption of these trust fund
payments by stating as follows:
(a) Previous contractual obligations; tax exemption
Funds distributed under sections 117a to 117c of this title shall not be
liable for the payment of previously contracted obligations except as may
be provided by the governing body of the tribe and distributions of such
funds shall be subject to the provisions of section 7 of the Act of October
19, 1973 (87 Stat. 466), as amended [25 U.S.C. 1407]. (emphasis added.)
25 U.S.C. § 117b. The cross-referenced provision follows:
25 U.S.C. § 1407 – Tax Exemption; Resources Exemption Limitation
None of the funds which - (1) are distributed per capita or held in trust
pursuant to a plan approved under the provisions of this chapter …
including all interest accrued on such funds during any period in which
such funds are held in a minor's trust, including all interest and investment
income accrued thereon while such funds are so held in trust, shall be
subject to Federal or State income taxes nor shall such funds nor their
availability be considered as income or resources nor otherwise utilized as
the basis for denying or reducing the financial assistance or other benefits
to which such household or member would otherwise be entitled under the
Social Security Act [42 U.S.C. 301 et seq.] or, except for per capita shares
in excess of $2,000, any Federal or federally assisted program.….
(emphasis added).
25 U.S.C. § 1407. The committee reports accompanying the Per Capita Act, likewise, support
the continuing tax exempt status of these trust fund payments. The House Report provides:
Section 2(a) [codified in 25 U.S.C. § 117b] provides that funds distributed
pursuant to this legislation . . . shall be subject to the provisions of section
7 of the Judgment Distribution Act with respect to tax exemptions and
eligibility for government benefits. . . . .
H.R. Rep. No. 652, 97th Cong., 2d Sess. 3 (Jul. 22, 1982); see also S. Rep. No. 659, 97th
Cong., 2d Sess. 2 (Sep. 8, 1982) (same language).
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The IRS disagrees with a plain language reading of these statutory sections. The IRS contends
that the tax exemption and resource exclusion applies only to judgment funds held in trust. In
our view, the language of tax exemption and resource exclusion unambiguously applies to all
funds held in trust and distributed per capita. Indeed, all other federal agencies have agreed
with our reading of the law, as described below.
We request consultation with five additional federal agencies because each of these agencies
have promulgated regulations that rely on the exact same language in the Per Capita Act to
exclude all tribal trust funds from the income or resource eligibility rules for federal programs.
Because the federal government must speak with one voice on the interpretation of federal
statutes, the following regulations found in six different federal agencies would require
amendment if the IRS is permitted to continue its contention with the Per Capita Act. These
extensive changes in federal regulations will trigger Executive Order 13175.
Social Security Administration – Supplemental Security Income (SSI)
The Supplemental Security Income program excludes trust per capita payments from income
under its regulations:
All funds held in trust by the Secretary of the Interior for an Indian tribe and distributed
per capita to a member of that tribe are excluded from income under Public Law 98-64
(97 Stat. 365, 25 U.S.C. 117b).

20 C.F.R. §416 Appendix to Subpart K (List of Types of Income Excluded Under the SSI
Program as Provided By Federal Laws) (IV)(a)(2), See also, SSA Program Operations Manual
System SI 00830.830 Indian-Related Exclusions.
Department of Agriculture – Women, Infants and Children (WIC) Supplemental
Nutrition
The WIC program excludes trust per capita payments from income:
“Payments received under the Judgment Award Authorization Act, as amended (Pub. L. 97–
458, sec. 4, 25 U.S.C. sec. 1407 and Pub. L. 98–64, sec. 2(b), 25 U.S.C. sec. 117b(b));”
(emphasis added.)
7 C.F.R. §246.7(d)(2)(iv)(A)(25).
Department of Health & Human Services – Medicaid & Low Income Heating Assistance
Program (LIHEAP).
Medicaid excludes trust per capita payments from determinations of income:
Certain types of Tribal per capita payments and other types of Tribal income are
excluded from consideration as income per Public Law 98-64 (the Per Capita Act) and
45 CFR section 233.20(a)(4)(ii)(e). This law and implementing regulations specify that
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per capita distribution of all funds held in trust by the Secretary of Interior for members
of an Indian Tribe are excluded from consideration as income and resources for federal
means-tested public benefits programs (e.g., Medicaid and CHIP).
Center for Medicaid and State Services, ARRA Protections for Indians in Medicaid & CHIP,
CMS SMDL#: 10-001 ARRA #: 6, January 22, 2010.
(http://downloads.cms.gov/cmsgov/archived-downloads/SMDL/downloads/SMD10001.PDF)
The LIHEAP Program excludes trust per capita payments from income as follows:

The Per Capita Act, 25 U.S.C. § 117a et seq. , provides that per capita payments to
Tribes out of tribal trust revenue may be made by either the Secretary of Interior or by
the tribe pursuant to an approved plan. In the past, the law permitted per capita payments
to be made only by the Secretary. Furthermore, the law requires that funds be distributed
subject to the provisions of “section 7 of the Act of October 19, 1973 (87 Stat. 466), as
amended [25 U.S.C.A. § 1407].” Section 7 of the Act of October 19, 1973, also known
as the Indian Tribal Judgment Funds Use or Distribution Act, states that per capita
payments shall not “be considered as income or resources [or] otherwise utilized as the
basis for denying or reducing the financial assistance or other benefits to which such
household or member would otherwise be entitled under the Social Security Act or,
except for per capita shares in excess of $2,000, any Federal or federally assisted
program.
LIHEAP Information Memorandum Transmittal No. LIHEAP-IM-2011-02. Dec. 22, 2010.
Department of Housing and Urban Development (HUD)
HUD excludes trust per capita payments from income:
The first $2000 of per capita shares received from judgment funds awarded by the
Indian Claims Commission or the U.S. Claims Court, the interests of individual Indians
in trust or restricted lands, including the first $2000 per year of income received by
individual Indians from funds derived from interests held in such trust or restricted lands
(25 U.S.C. 1407-1408).
Federally Mandated Exclusions from Income, 66 Fed. Reg. 20318-20, April 20, 2001.
Department of Education – Federal Student Aid Program
The Department of Education’s Higher Education Student Assistance Programs excludes trust
per capita payments from income.
Per capita payments to Native Americans. You should not report individual per capita
payments received in 2011 from the Per Capita Act or the Distribution of Judgment
Funds Act unless any individual payment exceeds $2,000. Thus, if an individual
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payment were $1,500, you would not report it on your application. However, if a
payment were $2,500, you would report the amount that exceeds $2,000: $500.

“Completing the FAFSA 2012-2013” at
http://studentaid.ed.gov/students/publications/completing_fafsa/2012_2013/ques5-2-1.ht
Conclusion
Thank you for your consideration of this request for consultation and for your serious attention
to the issues raised in this letter. The National Congress of American Indians urges the
Department of Treasury to swiftly address this proposed breach of federal law, treaties and the
federal trust responsibility by the Internal Revenue Service. The IRS change in policy on the
taxability of per capita payments derived from trust resources is raising serious concerns not
only about taxation, but the larger economic impact of the loss of federal services for many
Indian people. I look forward to meeting with your Departments in the near future to address
this matter.
Sincerely,

Jefferson Keel
cc:

Jodi Gillette, White House
Tony West, Department of Justice
David Hayes and Hilary Tompkins, Department of Interior
Aaron Klein, Department of Treasury
Douglas Shulman and Christie Jacobs, Internal Revenue Service

NATIONAL CONGRESS OF AMERICAN INDIANS

The National Congress of American Indians
Resolution #LNK-12-010
TITLE: Urging IRS to Cease Unlawful Efforts to Tax Trust Per Capita
Payments

EXECUTIVE COMMITTEE
P RESIDENT
Jefferson Keel
Chickasaw Nation

F IRST

VICE - PRESIDENT

Juana Majel Dixon
Pauma Band of Mission Indians

R ECORDING S ECRETARY
Edward Thomas
Central Council of Tlingit & Haida
Indian Tribes of Alaska

T REASURER

WHEREAS, we, the members of the National Congress of American Indians
of the United States, invoking the divine blessing of the Creator upon our efforts and
purposes, in order to preserve for ourselves and our descendants the inherent sovereign
rights of our Indian nations, rights secured under Indian treaties and agreements with
the United States, and all other rights and benefits to which we are entitled under the
laws and Constitution of the United States, to enlighten the public toward a better
understanding of the Indian people, to preserve Indian cultural values, and otherwise
promote the health, safety and welfare of the Indian people, do hereby establish and
submit the following resolution; and
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WHEREAS, the National Congress of American Indians (NCAI) was
established in 1944 and is the oldest and largest national organization of American
Indian and Alaska Native tribal governments; and
WHEREAS, for more than sixty years some member tribes of the NCAI have
made very modest per capita distributions to their enrolled members of revenue, held
in trust by the Office of Special Trustee (“trust per capita payments”), which is
realized from the utilization of tribal trust resources; and
WHEREAS, such trust per capita payments have always been regarded by the
member tribes of the NCAI, the Department of Interior and by the United States
Congress as excluded from taxation by federal or state governments; and

N ORTHWEST
Fawn Sharp
Quinault Indian Nation

P ACIFIC
Don Arnold
Scotts Valley Band of Pomo Indians

R OCKY M OUNTAIN

WHEREAS, the Internal Revenue Service (IRS) of the U.S. Department of
Treasury has recently asserted to several member tribes of the NCAI that the IRS now
regards such tribes’ modest trust per capita payments as taxable income to the
recipient tribal members; and

Scott Russell
Crow Tribe
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WHEREAS, the NCAI considers the IRS recent assertions of taxability to
constitute a shift in policy and/or practice which has tribal implications and, as such,
requires meaningful consultation with the affected NCAI member tribes, on a
government to government basis, as mandated by Executive Order No. 13175 and IRS
internal policies; and
WHEREAS, requests by the NCAI member tribes subject to the new IRS
policy and action regarding the taxability of trust per capita payments to consult with
the IRS and the Department of Treasury under IRS internal policies and Executive
Order No. 13175, Section 5, have been denied; and

NCAI 2012 Mid-Year

Resolution LNK-12-010

WHEREAS, the NCAI strongly believes that the new IRS policy and action regarding the
taxability of trust per capita payments is contrary to long-standing federal policy, federal common
law and the “Per Capita Act” of 1983 (Public Law 98-64).
NOW THEREFORE BE IT RESOLVED, that the NCAI hereby respectfully but strongly
urges the IRS and the Department of Treasury to immediately cease implementation of the new
IRS policy regarding taxability of trust per capita payments as such action is in violation of
federal policy, federal common law and Public Law 98-64; and
BE IT FURTHER RESOLVED, that the NCAI hereby requests that the IRS, the
Department of Treasury, the Department of Interior and the White House commence meaningful
government-to-government consultations with the NCAI member tribes, and other tribes across
the nation, directly impacted by the new IRS policy regarding taxability of trust per capita
payments as required by Executive Order No. 13175 and IRS internal policies; and
BE IT FINALLY RESOLVED, that this resolution shall be the policy of NCAI until it is
withdrawn or modified by subsequent resolution.

CERTIFICATION
The foregoing resolution was adopted by the General Assembly at the 2012 Mid-Year Session of
the National Congress of American Indians, held at The Cornhusker Hotel from June 17-20, 2012
in Lincoln, Nebraska, with a quorum present.

President
ATTEST:

Recording Secretary
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